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CASE NO. 88-2960BI D
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MONTGOMERY ELEVATOR COVPANY,
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in this case on June 30,
1988, at Tal |l ahassee, Florida, before Mchael M Parrish, a duly designated
Hearing Oficer of the D vision of Adm nistrative Hearings. Appearances at the
hearing were as foll ows:

For Petitioner: Harold F.X Purnell, Esquire
Certel & Hoffman, P.A.
2700 Blair Stone Road, Suite C
Post O fice Box 6507
Tal | ahassee, Florida 32314-6507

For Respondent: Sonja P. Mathews, Esquire
Associ ate CGeneral Counse
O fice of the General Counsel
The Florida State University
311 Hecht House
Tal | ahassee, Florida 32306

For Intervenor: S. Gier Wlls, Esquire
Brant, More, Sapp, MacDonald & Wells
121 West Forsyth Street, Suite 900
Post O fice Box 4548
Jacksonville, Florida 32201

| SSUES AND | NTRODUCTI ON

This is a bid protest case arising fromthe efforts of Florida State
University to obtain a contractor for the maintenance of all elevators and
dunbwaiters at Florida State University. On or about April 28, 1988, Florida
State University extended an Invitation To Bid, Bid No. K-1193-6, for the
mai nt enance descri bed above. Three bids were received in response to the bid
solicitation. Al three of the bids were rejected for failure to neet the bid
speci fications.



On May 27, 1988, Petitioner filed a tinely notice of protest and on June 2,
1988, Petitioner filed a tinely formal witten protest incorporating a request
for formal hearing. An answer and affirmative defenses and an amended answer
and affirmative defenses were filed by Florida State University. A petition for
| eave to intervene was filed by Montgonmery El evator Conpany, one of the other
unsuccessful bidders. Mntgonmery's petition asserted that its bid should have
been accepted or, in the alternative, that Florida State University was correct
inrejecting all bids. At the final hearing, Montgonery's petition to intervene
was granted only to the extent that the petition seeks to support the rejection
of all bids by Florida State University. Mowery El evator Conpany, the third
bi dder, did not file a protest and did not attenpt to participate in this
l[itigation. The three primary issues addressed at the final hearing were: (1)
whet her the inventory certification required by the bid specifications is a
material provision, (2) whether the Petitioner's inventory certification
conplies with the requirenents of the bid specifications, and (3) whether it
woul d be a reasonabl e exerci se of agency discretion for Florida State University
to reject Petitioner's bid as unreasonably high

At the hearing the Petitioner and the Respondent both called w tnesses and
of fered exhibits. The Intervenor offered to present the testinony of a wtness,
but objection to the offer of testinony was sustained. Follow ng the hearing,
all parties were afforded a reasonable period of tine within which to file
proposed recommended orders. Tinmely proposed recomended orders were received
fromall parties. Al proposed recommended orders have been carefully
consi dered during the preparation of this reconmended order and all findings of
fact proposed by all parties have been specifically addressed in the appendix to
this recommended order.

FI NDI NGS OF FACT

Based on the stipulations of the parties and on the evidence received at
the final hearing, | make the follow ng findings of fact.

1. On or about April 28, 1988, Florida State University mailed its
Invitation To Bid (1 TB) No. K-1193-6, to prospective bidders. According to the
el evat or mai nt enance specifications attached to ITB No. K-1193-6, the stated
purpose of the ITB was was to secure bids for the continuous mai ntenance of al
el evators and dunbwaiters as per the attached list in accordance with the
conditions, specifications, and terns |listed herein." Responses to the |ITB were
submtted by Mam Elevator Conpany in the anmount of $289,861.00, by Mntgonery
El evat or Conmpany in the anpunt of $192,356.00, and by Mowery El evator Conpany in
t he amount of $137, 967. 00.

2. Section VI of the ITB requires each bidder to submt the foll ow ng
docunmentation with its bid.

2. A statenent indicating the address of the
service center fromwhich the bidder proposes
to serve the University. To be acceptable
the service center nust be |ocated within a
ten (10) mile radius of the University canpus
to mnimze travel time in securing parts and
supplies.

3. A statenent certifying that the I ocal
service center fromwhich he will service
this contract will contain and maintain an
inventory of a |east $45,000.00 in parts and



materials specifically intended for the

el evators to be repaired and mnai ntai ned under
this contract. This inventory is to be
avai l able in the Tal |l ahassee service center
for inspection upon the request of authorized
University officials.

4. A list by nane of the type and nunber of
enpl oyees who will be assigned to the
Uni versity under this contract detailing
their education, training and experience
record. To be acceptable the enpl oyees
assigned nust neet the follow ng requirenents
internms of quantity and qualifications.

a. Amnimmof two (2) full tinme, fully
qualified and certified master el evator
mechani cs MUST be assigned to service this
contract. Both nust possess a "certificate
of competency” fromthe Dept of Business
Regul ati on, Division of Elevator Inspection
Copi es of these certificates are to acconpany
the the (sic) vendors bid. At |least one (1)
of these two nmechani cs MJUST BE ASSI GNED
EXCLUSI VELY to servicing this contract at al
times. The contractor nmay designhate one of
the two nmechanics to be the primary mechanic
to service this contract and he will devote
his time exclusively to this contract. In
the event this nmechanic is ill or for other
reasons cannot service the contract, the
second mechani c desi gnated under this
paragraph wi |l assume the duties of EXCLUSIVE
service to this contract.

THIS I S AN ABSOLUTE REQUI REMENT

b. An additional, fully qualified mechanic
hol di ng the above required "certificate of
conpetency” and at |east one (1) hel per wll
also be listed and be avail able to render
i medi ate support to the two primary
mechanics to maintain and repair the
el evators and dunbwaiters covered by this

contract.
x*  x %

3. The I TB specified that bids would be opened at 11: 00 a.m on Tuesday,
May 17, 1988. On or about May 26, 1988, Florida State University posted its Bid
Tabul ation rejecting all bids for failure to neet various specifications. The
reason for the rejection of each bidder was |listed on the Bid Tabul ati on as
fol | ows:

a. As to Mowery the rejection was based on
Mowery's failure to provide a certificate for
addi ti onal mechanic; no proof of experience
on other than Mowery El evators; and no
nmention of traction elevators.



b. As to Montgomery the bid was rejected
for failure to provide certificates for
nmechani cs;

c. As to Mam the bid was rejected for
failure to neet inventory requirenents.

4. Paragraph 9, entitled "Awards," of the ITB reserves the right of the
University to reject any and all bids as the best interest of the University may
require.

5. The Mam Elevator Conpany bid included a letter of certification
Pertinent portions of that certification are as foll ows:

2. Address of service center fromwhich we
propose to serve the University:
850 Bl ount st own Hi ghway
Tal | ahassee, Florida 32304
(904) 576-0161
3. W hereby certify that the Mam El evator
Conpany | ocal service center has an inventory
equal or greater than 10 percent of the total bid
anount and have parts inventory greater than
$45, 000. 00 i n our nearest supply warehouse.

6. In 1985, Florida State University issued bid specifications for
el evat or nmai ntenance services. The 1985 bid specifications contained a
certification requirement which included the foll ow ng | anguage:

A statenment certifying that the | ocal service
center has an inventory equal to at least ten
percent (10 percent) of the total bid anmpunt
and is supported by a parts inventory of parts
required to service the elevators and

dunbwai ters covered by this contract, of at

| east $45,000.00 in the bidder's nearest
supply warehouse. The |ocal inventory, shal
be available in the bidder's Tall ahassee
service center for inspection by authorized
Uni versity personnel before the bid award.
The successful bidder is to provide the
University, by 7/31/85, with the parts |ist

of the $45,000.00 inventory he is required to
mai ntai n. Experience has shown that
inventories in the above anmounts are
necessary to provide support for an
installation with the nunber of elevators and
dunbwai ters | ocated at the University.

7. In 1988, prior to the preparation of the bid specifications at issue
here, representatives of Mam Elevator Conpany net with representatives of
Florida State University and suggested that the latter make certain changes to
t he above- quoted | anguage fromthe 1985 bid specifications when they prepared
the 1988 bid specifications. The University representatives followed the
suggesti ons and when the 1988 specifications were issued, the certification
requi renents regarding inventory read as set forth above in paragraph 2 of these
findings of fact.



8. Wen Man Elevator Conpany prepared its bid response to the 1988 | TB,
t he conpany representative preparing the bid used the conpany's 1985 bid
response as a nodel. When he canme to the portion of the certification that
addressed inventory, he forgot that he and one of his conpany col |l eagues had
prevail ed upon the University to change that requirenent. Because of his
failure to remenber the change, the M am El evator Conpany representative sinply
copied the inventory certification statenment that appeared in the conmpany's 1985
bid response. That statenment was responsive to the 1985 bid specifications
regardi ng inventory certification, but was not responsive to the 1988 bid
specifications regarding inventory certification. The representative of M ami
El evat or Company intended to submit an inventory certification that conplied
with the requirenents of the 1988 bid specifications, but sinply nade a m stake
and copi ed the | anguage fromthe conpany's 1985 bid response.

9. The inventory certification requirenment is in a mandatory portion of
the bid specifications. It is a material requirenment because the availability
of a sufficient parts inventory is critical to the tinmely and efficient
mai nt enance and repair of the elevators and dunbwaiters.

10. The pricing portion of the Mam El evator Conpany bid appears to have
been prepared with a lack of much attention to detail. The total contract price
of $289, 861. 00 was cal cul ated by one of the conpany's regional nanagers. The
i ndi vi dual who cal cul ated that total price had not inspected any of the
el evators at the university, had no current personal know edge of any specific
el evator, and did not possess a certificate of competency fromthe Departnent of
Busi ness Regul ation, Division of Elevator Inspection. Further, he appears to
have m sconstrued the significance of a report regarding the condition of sonme
of the elevators and al so appears to have nmade sone unwarranted assunptions
about the scope of the work required under the bid specifications. Another
representative of Mam Elevator Conpany inspected some of the elevators, but he
did not participate in the calculation of the bid anbunt. As a result of what
appears to have been a rather broad-brush approach to the bid cal cul ation
process, the Man El evator Conpany bid was nore than $100, 000. 00 over what the
uni versity expected the bids to be and was al nost $100, 000. 00 over the second
hi ghest bi d.

11. The base price of the prior contract awarded in 1985 was $105, 344. 00.
The M am El evator Conpany bid of $289, 861.00 represents an increase of
approxi mately 175 per cent of the 1985 price. The university expected that
there woul d be a significant price increase due to such matters as the inflation
rate over the past three years, inflation projection for the next three years,
and sonme of the differences between the 1985 and the 1988 bid specifications,
but it did not expect an increase of 175 per cent. The university has estinated
that a reasonable bid would represent approxinmately a 75per cent increase in the
1985 price. The factors on which the university estimte are based appear to be
reasonabl e and | ogi cal

12. The Mam Elevator Conpany facility |located at 850 Bl ountstown H ghway
i ncl udes a separate warehouse on the property which contains inventory val ued at
approxi mately $70,000.00. That inventory would be available to service the
uni versity el evators.

13. The subject I1TB specifically required that each bidder certify that it
agreed "to abide by all conditions of this bid." Mam El evator Conpany nade
such a certification when its representative signed the first page of the |ITB.



CONCLUSI ONS OF LAW

Based on the foregoing findings of fact and on the applicable | ega
principles, I make the follow ng conclusions of |aw

14. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Sec. 120.57(1), Fla.
Stat.

15. The solicitation to supply the university with maintenance services
for its elevators was by invitation to bid. The nature of invitations to bid,
as distinguished fromrequests for proposals, has been described as follows in
Systens Devel opnent Corporation v. Departnent of Health and Rehabilitative
Services, 423 So.2d 433 (Fla. 1st DCA 1982):

Typically, an [ITB] is rigid and identifies
the solution to the problem By definition
the invitation specifically defines the scope
of the work required by soliciting bids
responsive to the detail ed plans and
specifications set forth. Section
287.057(1)(a) and (2), as anended. On the
contrary, an RFP is flexible, identifies the
probl em and requests a sol ution

Consi deration of a response to an [ITB] is
controlled by cost, that is, the | owest and
best bid, whereas consideration of an offer
to an RFP is controlled by technica
excel l ence as well as costs. (Footnote

om tted) (Enmphasis supplied).

16. Section 287.012(12), Florida Statutes (Supp. 1986), furthernore
provi des:

(12) "Responsive Bidder" or "Responsive

O feror" neans a person who has submitted a
bid which confornms in all material respects
to the invitation to bid or request for
proposal s.

17. Rule provisions which relate to the issues in this case include
par agraphs (e) and (f) of Rule 6C2-2.015(7), Florida Adm nistrative Code, which
read as foll ows:

(e) Bid Evaluation. Bids shall be eval uated
based on the requirenents set forth in the
Invitation to Bid, which may include, but are
not limted to criteria such as price,

i nspection, delivery and suitability for a
particul ar purpose. Those criteria that
affect the price shall be objectively
measured to the extent practicable, such as
all or none, discount, transportation cost or
total or life cycle cost base. The
Invitation to Bid shall set forth the
criteria to be used. (enphasis supplied)

(f) Right to reject bids or waive nm nor



irregularities. The University reserves the
right to reject any and all bids. The
University al so reserves the right to waive
mnor irregularities in an otherwi se valid
response. A mnor irregularity is a
variation fromthe Invitation to Bid terns
and condi tions, which does not affect the
price offered or give the bidder an advant age
or benefit not enjoyed by other bidders or
does not adversely inpact the interests of
the University. M stakes clearly evident on
the face of the bid docunents, such as an
error in arithnetic extension or pricing may
be corrected by the University. (enphasis
added)

18. The bid of Mam Elevator Conpany is not responsive to the inventory
certification requirenments of the bid specifications. Conparing the M amn
El evat or Company inventory certification to the requirenents of the bid
specifications reveals at least the follow ng shortcom ngs: (a) there is no
statenment that the |ocal service center will nmaintain the required inventory in
the future, (b) there is no statement that the required inventory is in, or wll
be in, the Tall ahassee service center, and (c) there is no statenment that any
existing or future inventory is specifically intended for the elevators to be
repai red and maintai ned under the contract. M am Elevator Conpany argues that
its bid is responsive because it presently has an inventory of at |east
$70,000.00 in its Tall ahassee service center and because the university
representatives know it has such a local inventory. The argunment fails because
present possession of the required inventory fails to neet all of the
requi renents of the bid specifications. In addition to having the required
i nventory, the bid specifications require that the bidder nmust also certify that
it wll maintain that inventory during the life of the contract and that the
inventory will be "specifically intended for the elevators to be repaired and
mai nt ai ned under this contract.” The argunment based upon the current inventory
al so fails because, absent the required certification, the actual state of M am
El evat or Company's local inventory is totally irrel evant.

19. Mam Elevator Conpany al so argues that its bid is responsive to the
inventory certification requirenents as a result of its having signed the
certificate that it would "abide by all conditions of this bid." The argunent
fails, anmong ot her reasons, because it overlooks the differences between the
meani ng of the concept "conditions of this bid" (which it certifies it wll
abi de by) and the concept "conditions of the bid specifications,” upon which the
logic of its argument depends. Insofar as they relate to the inventory
requi renent, the conditions in the Mam El evator Conpany bid differ from and
are not responsive to, the conditions of the bid specifications. Therefore, if
M am El evator Conpany were to do as it certified and abide by all conditions of
its bid, it would still not be in conpliance with, or responsive to, the
conditions of the bid specifications regarding inventory.

20. The inventory requirenments in the bid specifications are clearly
material provisions and failure to conmply with those provisions is nore than a
"mnor irregularity,” because such failure gives the bidder an advantage not
enj oyed by ot her bidders and has an adverse inpact on the interests of the
university. See Rule 6C2-2.015(7)(f), quoted above. The adverse inpact on the
university is that, absent a responsive inventory certification, the university
cannot be assured of an adequate local parts inventory during the life of the



contract. An arguably adequate present inventory does not address concerns
about the future.

21. It is clear that the representative of Mam Elevator Conpany who
prepared the bid made a m stake when he prepared the inventory certification
Now M am El evator Conmpany is, in essence, asking for a waiver of the, inventory
certification requirenment or, alternatively, is asking that its bid be treated
as though it were nodified to conply with the inventory certification
requi renent. Such waivers or nodifications are inappropriate because they tend
to underm ne rather than advance the purposes of conpetitive bidding. See
Grahamv. Cyde, 61 So.2d 656 (Fla. 1952); Harry Pepper & Associate, Inc. v.
City of Cape Coral, 352 So.2d 1190 (Fla. 4th DCA 1977); Robinson Electrical Co.
Inc. v. Dade County, 417 So.2d 1032 (Fla. 3d DCA 1982); Lassiter Construction
Co. v. School Board For Pal m Beach County, 395 So.2d 567 (Fla. 4th DCA 1981).

O particular application to the facts in this case is the follow ng from
G aham supra:

If errors of this nature can be relieved in
equity, our system of conpetitive bidding on
such contracts would in effect be placed in
jeopardy and there would be no stability
whatever to it. It would encourage carel ess,
slipshod bidding in sone cases....

22. Because the Manm Elevator Conpany bid is not responsive to a materi al
provi sion of the bid specifications, the bid should be rejected. But even if it
were to be concluded that the Mam Elevator Conpany bid was responsive, it

woul d still be appropriate for the university to reject the bid on the grounds
that it was too high. 1In this regard attention is directed to Caber Systens,
Inc. v. Dept. of Ceneral Services, Apple Computers, Inc., and IBM __ So.2d __

(Fla. 1st DCA, Case No. 87-909, pinion filed July 13, 1988), in which the court
quoted wi th approval the follow ng | anguage fromthe recomrended order

6. [T]he courts have held that an
agency's authority to reject all bids is not
unbridled. An agency's rejection of all bids
may not be arbitrary or capricious. But,
ot herwi se, an agency has wi de discretion to
reject all bids. See Liberty County v.
Baxter's Asphalt and Concrete, Inc., 421
So.2d 505 (Fla. 1982); Capeletti Bros., Inc.
v. Dept. of CGeneral Services, 432 So.2d 1359
(Fla. 1st DCA 1983); Couch Constr. Co., Inc.
v. Dept. of Transp., 361 So.2d 172 (Fla. 1st
DCA 1978); Wods Hopki ns Contracting Co. v.
Roger J. Au & Sons, Inc., 354 So.2d 446 (Fla.
1st DCA 1978).

7. A formal administrative proceedi ng
under Section 120.57(1), Florida Statutes
(Supp. 1986), arising out of the protest of
an agency decision to reject all bids is de
novo in the sense that the issue whether the
agency decision to reject all bids has a
rati onal basis or is arbitrary and capricious
i s deci ded upon evidence of facts and
circunstances at the tinme of the fina



23.

24,

hearing. See Couch Const. Co., Inc. v. Dept.
of Transp., supra, at 175-176.

In Liberty County v. Baxter's Asphalt & Concrete, 421 So.2d 505 (Fla.
1982), the court described the nature of a public body's discretion in these
types of matters at page 507:

In Florida, on the other hand, a public body
has wi de discretion in soliciting and
accepting bids for public inprovenents and
its decision, when based on an honest
exercise of this discretion, will not be
overturned by a court even if it may appear
erroneous and even if reasonabl e persons may
di sagr ee.

S

mlarly, the court in Couch Construction Conpany, Inc. v. Departnment

of Transportation, 361 So.2d 172 (Fla. 1st DCA 1978) st ated:

25.

For

We affirmthat the Departnment has wi de

di scretion to reject all bids and to call for
new bids for public contracts. Section
337.11(3), Florida Statutes (1977); WIllis v.
Hat haway, 95 Fla. 608, 117 So. 89 (Fl a.
1928); Berry v. kal oosa County, 334 So.2d
349 (Fla. 1st DCA 1976); Wod- Hopki ns
Contracting Co. v. Roger J. Au & Sons, Inc.
354 So.2d 446 (Fla. 1st DCA 1976). In making
such a determ nation, the Departnent cannot
act arbitrarily.

Fromthe foregoing authorities it is clear that an agency may reject
all bids if
rejecting an otherwi se responsive bid is that the bid ampunt is unreasonably
high. In this case, even if the Mam Elevator Conpany bid were to be

determ ned to be responsive, the amount bid is unreasonably high and it would be
contrary to the university's best interests to accept such a high bid when it
has a reasonabl e basis for expecting that on a rebid there are likely to be
responsive bids in a much | ower anount.

al l

it has any rational basis for its decision. One rational basis for

RECOMVENDATI ON

of the foregoing reasons, it is recommended that the Florida State

University issue a final order in this case rejecting all bids.



DONE AND ENTERED this 26th day of July, 1988, at Tall ahassee, Fl orida.

M CHAEL M PARRI SH

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 26th day of July, 1988.

APPENDI X TO RECOMMENDED ORDER, CASE NO 88-2960BI D

The following are ny specific rulings on all of the proposed findings of
fact submitted by all parties.

Fi ndi ngs proposed by Petitioner, Mam Elevator Conpany

Paragraphs 1, 2, 3, and 4: Accepted.

Par agraph 5: Accepted, with sone additional details for clarity.

Paragraph 6: Rejected as irrelevant to the issues in this case.

Par agraphs 7 and 8: Accepted, with some unnecessary details omtted.

Paragraph 9: First sentence rejected as not supported by persuasive
conpetent substantial evidence and as, in any event, irrelevant. Second
sentence rejected as irrel evant.

Par agraphs 10 and 11: Accepted.

Par agraph 12: Rejected as constituting argunent regardi ng | ega
concl usi ons rather than proposed findings of fact. Further, the |l ega
concl usion asserted is not warranted by the evidence.

Par agraph 13: Rejected as statement of another party's position rather
t han proposed finding of fact.

Par agraphs 14 and 15: These two paragraphs have for the nost part been
rejected as constituting unnecessary details. Further, a nunber of the details
proposed are not supported by persuasive testinony, because | am not persuaded
that M. Herbst did a very careful job of informng hinself about the
requi renents of the bid specifications or about the condition of the subject
el evat ors.

Paragraph 16: Al but |ast sentence rejected as subordinate and
unnecessary details. Last sentence rejected as not supported by persuasive
conpet ent substantial evidence.

Paragraph 17: Rejected in part as subordinate and unnecessary details, in
part as not supported by persuasive conpetent substantial evidence, and in part
as contrary to the greater weight of the evidence

Paragraph 18: Rejected as contrary to the greater weight of the evidence.

Par agraph 19: Mst of this paragraph is rejected as constituting a
statenment of another party's position and as argunment about that position
Fi ndi ngs are nmade that there are differences between the subject invitation to
bid and the imedi ately preceding invitation to bid.

Par agraphs 20 and 21: Rejected as subordi nate and unnecessary details.



Par agraphs 22 and 23: Rejected in part as argunent rather than proposed
findings, in part as not supported by persuasive conpetent substantial evidence,
and in part as contrary to the greater weight of the evidence.

Paragraph 24: First two sentences rejected as contrary to the greater
wei ght of the evidence. The renmainder of this paragraph (dealing with Mwery)
is rejected as irrelevant.

First Paragraph 25: Accepted in substance.

Second Paragraph 25: Rejected as irrelevant or as subordinate and
unnecessary details.

Par agraph 26: Rejected as for the nost part constituting argunent rather
than proposed findings; to the extent findings are proposed, they are rejected
as not supported by conpetent substantial evidence or as contrary to the greater
wei ght of the evidence.

Fi ndi ngs proposed by Respondent, Florida State University

Par agraphs 1 and 2: Accepted.

Paragraph 3: Rejected as constituting discussion of |egal conclusions
rather than findings of fact. (The conclusions are essentially correct, but
they do not belong in the findings of fact.)

Par agraphs 4, 5, and 6: Accepted in substance, but w th nunerous
unnecessary details omtted.

Paragraph 7: First two sentences rejected as cumnul ative and repetitious.
Last sentence accepted in substance.

Par agraph 8: Accepted in substance.

Paragraph 9: Rejected as subordi nate and unnecessary details dealing nore
with | egal conclusions than with facts.

Paragraph 10: First two sentences rejected as cunul ative and repetitious.
The remai nder of this paragraph is accepted in substance.

Par agraph 11: Rejected as irrelevant.

Par agraph 12: Rejected as constituting |egal argument rather than proposed
findings of fact.

Paragraph 13: Rejected as irrelevant to the issues in this case.

Par agraph 14: Rejected as constituting argunent about |egal concl usions
rat her than proposed findings of fact. (Again, the conclusions are essentially
correct, but they do not belong in the findings of fact.)

Par agraphs 15, 16, 17, 18, and 19: Rejected as irrelevant because these
proposed findings all relate to issues that were not raised in prehearing
pl eadi ngs and were not raised in the prehearing statemnent.

Par agraph 20: Rejected as procedural details that do not need to be
i ncluded in the findings of fact.

Par agraph 21: Accepted in substance.

Par agraph 22: Rejected as subordi nate and unnecessary generalities.

Par agraphs 23, 24, 25, 26, 27, and 28: Rejected as subordi nate and
unnecessary details.

Par agraphs 29, 30, 31: Accepted in substance, with sone unnecessary
details omtted

Par agraphs 32, 33, 34, and 35: The essence of the findings proposed in
t hese paragraphs has been found, but nost of the details proposed have been
om tted as subordi nate and unnecessary.

Fi ndi ngs proposed by Intervenor, Mntgonery El evator Conpany

Par agraph 1: Accept ed.

Par agraph 2: Accepted in substantial part, but with irrelevant portions of
the specifications omtted.

Par agraphs 3 and 4: Accepted.



Par agraph 5: Accepted in large part, but sone irrelevant information has
been omitted.

Par agraph 6: Accepted in substance.

Paragraph 7: First sentence rejected as constituting discussion of |ega
concl usi ons rather than proposed findings of fact. Second sentence accepted in
subst ance by quotation of Mam Elevator Conpany's certification

Par agraph 8: Accept ed.

Par agraphs 9, 10, 11, 12, and 13: Rejected as irrelevant because these
proposed findings all related to i ssues that were not raised in prehearing
pl eadi ngs and were not raised in the prehearing statenent.

Paragraph 14: Bid anobunt is accepted; renmainder is rejected as subordinate
and unnecessary details.

Par agraph 15: The essence of this paragraph has been included in the
findings, but nost details have been omtted as unnecessary.

COPI ES FURNI SHED:

Sonja P. Mathews, Esquire
Associ ate CGeneral Counse

O fice of the General Counsel
The Florida State University
311 Hecht House

Tal | ahassee, Florida 32306

Harold F. X. Purnell, Esquire
Certel & Hoffman, P.A.

2700 Bl airstone Road, Suite C
Post O fice Box 6507

Tal | ahassee, Florida 32314-6507

S. Gier Wlls, Esquire

Brant, More, Sapp, MacDonald & Wells
121 West Forsyth Street, Suite 900
Post O fice Box 4548

Jacksonville, Florida 32201



